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BAY CITIES PAVING & GRADING INC.

Bus: 1450 Clvic Coun, Bldg. B Sulte #400, Goncord, CA 84520
(825) 867-6660 ;
Fax (925) 687-2122

Mall: Post Office Box 8227, Concord, CA 84524-6227

February 4, 2016

Department of Trangportation
Division of Engineering Services
P.O. Box 168041, MS 43
Sacramento, CA 95816-8041

Atto: John McMillan, Deputy Division Chief

Project:  04-2J0704
Bid Opening: 12/03/2015
Re: Response to Third Protest of DeSilva Gates Construction, LP

Dear Mr. McMillan,

On January 25, 2016, DeSilva Gates Construction, LP (“DGC”) submitted a third protest of Bay
Cities' bid. There is nothing within DGC's third letter that supports DGC’s claim thet Bay
Cities’ bid is nonresponsive. DGC’s protest is meritless and must be rejected.

DGC’s protest is tauity because it iy the product of false assumptions. DGC then misapplies case
law to its faulty assumptions and arguies that its conclusivny cannot be contradicted. Nothing
could be further from the truth. California case law provides that not only must a protesting
bidder show ther there was a bid trregularity but thar the bid irregularnty provided the low bidder
with an actual advantage. For instance, DGC argues that the decision in Valley Crest
Landscape, Inc. v. City Council of the City of Davis, 41 Cal App 4th 1432 (1996) supports its
position. In Valley Crest, the City of Davis igsued specifications that required the bidders to
perform no less than 50% of the work and list the percentage of the bid item price. Using the
Coubimet sbeins bid prices wud pescesluges o vulouote subsonmactor pardelpardon, the Chy
caloulated that North Bay was subcontracting 83% of the work, On its face, North Bay’s bid was
nonresponsive. The City allowed North Bay the opportunity to “correct” its bid so that North
Bay would be performing more than 50% of the work. The cowrt in Valley Crest held thul North
Bay’s mistakc was a material one that the City could not waive because il allowed North Bay an
actual advantage. Simply by leaving its bid unchanged, North Bay could escape its bid without
having to forfeit its bid bond. North Bay’s error was not simply a theoretical advantage but an
actual advantage that could not be waived.

- Unlike the Valley Crest decision, the low bidder’s mistake in the Ghilosti Construetion v. City of
Richmond (1996) 45 Cal. App.4th 897 was an imxmaterial mistake that the City of Richmond was
entitled to waive, Ghilo#ti involved a project in which the bid specification required thul bidders
perform ne less than 50% of the contract. The low bidder, GBCI, submilled a bid showing it
would be performing 45% of the contract. The low bidder informed the City of Richmond that it

"It Inibve pollay of Bay Chiws, all smpkoyess are trawtad during smploymant wilhout Ngard to race, aolor, religion, sex, national origin, age, marital or vateran atatus, medice! condition or hendicap, or eny
olhar legally prolacled alatiia. This will scknowlodga that Bay Citles Paving and Grsding Inc, ls an Equal Opporwunity Employar, end bound by the clauses and cond|dong [dentifled In Exscutive Order
11246, oo amandad, the Vietnam Era Veterane Readjustmant Asalatance Act of 1974, fa amended, 38 uec 2012 and section 508 of the Rehablktation Ack of 1973, we amended, and thelr implementing
regulations and which by thie olause an Incorported hareln.”
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could easily meet the 50% participation level by purchasing some of the subcontractor’s material
wipplies Tike TIGC bavi prolely, (he vecond biddar in Ghfor protestod tho low bld and owguoed
that it did not conform to the specifications and the City had no choice but to reject it. The City
decided the the variation was immaterial and awarded the contract to the low bidder. The
appellate court in Ghilotri upheld the lower court’s decision and held that the variance of 5%
was an inconsequential omission that the City of Richmond was cmpowered to waive.

On its face, Bay Cities’ bid shows that it meets the State’s requirement that Bay Cities perform at
least 30% of the work. Therefore, Bay Cities’ bid is unlike the low bid in Valley Crest. DGQC
has arpued repeatedly that Bay Cities has mis-calculated the percentage of Bay Cities’
participation and that, if Bay Cities is farnishing Vanguard's materials, then Bay Cities
participation would be higher than Bay Cities anticipated. But DGC has been unahle to provide.
any evidence to show any eror on Bay Cities’ part. In effect, DGC argues that Ray Citias has
miscalculated the costs of Vanguard’s materials by roughly $1.6 million dollars. Bay Citjes’
DBE form shows that Bay Cldes will be performing 31% of the work. Even if all of DGU'S
calculations were exactly correct-which they are not—then Bay Cities would be performing 34%
of the total contract instead of 31%.

DGC has failed to make even the pretense of arguing that Bay Cities would have some advantage
over other bidders. The low bidder in Valley Crest had the actual advantage of withdrawing its
bid without danger of forfeiting its bid bond. Bay Cities’ has no such advantage. The Contract
raquiran that the aontraotor poxform o minimum 300¢ of the work with ity own forecs. Livew i
everything that DGC claims is true, Bay Cities will be performing 34% of the contract instead of
31%. No court would ever hold that a bidder could be allowed to withdraw his bid without
penalty because he planned 10 perform 31% of the bid but wull mstead pertorm 34%, 'I'his
argument is nonsense and akin to arguing that a bid which includes e 11% bid bond instead of a
10% bid Lund wust be refected because it provides some theoretical advantage ta the bidder.

NG( has alsn distorted the holding of MCAd Construction, Inc. v. City and Cosmsy of San
Francisco (1998) Cal. App.4th 359 in a failed attempt to support its position. In MCM, the low
bidder failed to list the price to be paid to seven of its nine subcontractors as required by the
City's specifications. The court held that the City had the discretion to enforce its bid
requirements against the low bidder. DGC has cited the decision in MCM for the proposition
that the:
“The Court held that the City of San Francisco was required to reject a contractor’s bid
because the bidder had failed to comply with a bid solicitation requirement that it state on
its List of Subcontractors, the dollar amount of work to be performed by several
subcontractors.”
DGC’s argument regarding the court’s holding has been rebutted by the court itself. In the recent
decision of Bay Cities v. City of San Leandro (2014) 223 Cal. App. 4th 118, the appellant argued
that, under the MCM decision, the City was required to reject the low bidder’s bid as DGC now
argues. In response, the court wrote: '
Appellant purports to find support in our opinion in MCM, noting that we said there that
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"[t]he City was without power to waive the deviation." (MCM, supra, 66 Cal.App.4th at
p. 377.) However, we reached that conclusion only after affirming the city's factual
- determination that the bid defect in that case was material and not inconsequential.
‘Indeed, we cited Ghtlotti, supra, 45 Cal.App.4th at page 906, for the proposition that the
question whether "' "a bid varies substantially or only inconsequentially from the call for
bids is a question of fact." [Citation.]' " (MCM, supra, 66 Cal. App.4th at p. 375.) Here,
we apply precisely the same rules that we applied in MCM, albeit to a very different set
, of facts.
Although DGC has cited MCM to support its position, the court’s holdings in MCM and Bay
Citles directly undercut DGC’s argument. To determine if a bid is nonresponsive, the State first
hes to make a factual determination that a deviation was made and then make the subsequent
determination that deviation provided the bidder with an actual advantage. In MCM, the City
awarded the project to Myers/Kulchin after determining that its bid contained e defect but the
defect was waivable because it not affect the amount of the bid or give an unfair advantage to
Myers. In Ghilotri, MCM, and Bay Cities, the public entities awarded the bids to bidders after
determining that any defects that were made by these bidders were insignificant.

DGC has submitted unfounded speculation regarding Bay Cities” bid and then twisted court
decisions to argue that Bay Cities’ bid should be rejected. Thete is no basis to DGC’s protests
and they should be rejected as meritless.

Sincerely,

M,

Marlo Manqueros
Vice-President

cc: File
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